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Honorable Virginia Delchamps 
Chairman, Mobile County Board of Registrars 
109 Government Street, Room 116 
Mobile, Alabama 36602-116 

Honorable Don Davis 
Mobile County Probate Judge 
Post Office Drawer 7 
Mobile, Alabama 36601 

ALSO SEE THE OPINION ISSUED 
TO DON DAVIS, MOBILE 
COUNTY PROBATE JUDGE, AND 
PAT TYRRELL, MOBILE COUNTY 
BOARD OF REGISTRARS, DATED 
7-27-2012, A.G. NO. 2012-071. 

Provisional Ballots — Elections 
Registrars, Board of — Voting —
Registration - Help America Vote Act of 
2002 

The board of registrars determines whether 
provisional ballots are entitled to be 
counted and the appointing board tabulates 
the provisional ballots that have been 
certified by the board. 

If a voter casts a provisional ballot at a 
precinct in which the voter's residence is 
located and the voter is not registered to 
vote in that precinct, but the voter is 
registered to vote in another precinct 
located within the county when the ballot 
is to be cast, the board of registrars would 
use that voter's reidentification form, 
completed at the polling place, to update 
that voter's registration and should then 
certify that the provisional ballot be 
counted. 

The board of registrars should not certify 
that a provisional ballot be counted if the 
voter does not reside in the precinct and is 
not registered to vote in the precinct where 
he or she is attempting to vote. 
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ALSO SEE TI IE  OPINION ISSUED
TO DON DAVIS.  MOBILE
COUNTY PROBATE JUDGE, AND
PAT TYRRELL, MOBILE COUNTY
BOARD OF REGISTRARS.  DATED
7-27-2012. A.G. NO. 2012-071.

Prov i s iona l  Ba l l o t s  -  E lec t i ons
Registrars,  Board of  -  Vot ing
Registrat ion -  Help America Vote Act of
2002

The board of  registrars determines whether
provis ional  bal lots are ent i t led lo be
counted and the appoint ing board tabulates
the provis ional  bal lots that have been
c ert i f i  ed by the board.

I f  a voter casts a provis ional  bal lot  at  a
p rec inc t  i n  wh ich  the  vo te r ' s  res idence  i s
located and the voter is not registered to
vote in that precinct,  but the voter is
registered to vote in another precinct
located within the county when the bal lot
is to be cast,  the board of  registrars would
use that voter 's reident i  f icat ion form.
completed at the pol l ing place, to update
that voter 's registrat ion and should then
cert i fy that the provis ional  bal lot  be
counted.

The board of  registrars should not cert i fy
that a provis ional  bal lot  be counted i f  the
vo te r  does  no t  res ide  i n  t he  p rec inc t  and  i s
not registered to voto in the precinct where
he or she is at tempting to vote.
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If the board determines that a voter is not a 
resident of the precinct in which the 
provisional ballot is cast, the board should 
not certify the counting of that provisional 
ballot. 

Dear Mrs. Delchamps and Judge Davis: 

This opinion of the Attorney General is issued in response to your 
requests. 

OUESTIONS  

1. Should the Mobile County Election Can-
vassing Board count the vote of an elector that is cast 
by provisional ballot at the precinct in which the elec-
tor's residence is located when the elector is not regis-
tered to vote in the precinct (but is registered to vote in 
another precinct located within Mobile County)? 

2. Should the Mobile County Election Can-
vassing Board count the vote of an elector that is cast 
by provisional ballot at a precinct when the elector 
does not reside in that precinct and is not registered to 
vote in that precinct? 

3. Should the Mobile County Election Can-
vassing Board count the vote of an elector that is cast 
by provisional ballot at the precinct where the elector 
is registered to vote when the elector's ability to vote 
has been challenged by the inspector of the voting pre-
cinct because the elector does not live within the 
precinct? 

FACTS AND ANALYSIS  

During the 2003 Regular Session, the Alabama Legislature passed Act 
2003-313, implementing the requirements of the federal Help America Vote Act 
of 2002 ("HAVA"), Pub. L. 107-252. See 42 U.S.C.A. § 15403 (West 2004). 
One of the new processes adopted in Act 2003-313 was provisional voting. A 
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If  the board determines that a voter is not a
resident of  the precinct in which the
provis ional  bal lot  is cast,  the board should
not cert i fy the count ing of  that provis ional
ba l l o t .

Dear lv{rs.  Delchamps and Judge Davis:

Th i s  op in ion  o f  t he  A t to rney  Genera l  i s  i ssued  i n  response  to  you r

reques ts .

OUESTIONS

l .  Shou ld  the  Mob i l e  Coun ty  E lec t i on  Can-
vassing Board count the vote of  an elector that is cast
by provis ional  bal lo l  at  the precinct in which the elec-
tor 's residence is located when the sloctor is not regis-
tered to vote in the precinct (but is registered to vote in
another precinet located within Mobi le County)?

2 .  Shou ld  the  Mob i l e  Coun ty  E lec t i on  Can-
vassing Board count the vote of  an elector that is cast
by provis ional  bal lot  at  a precinct when the elector
does not reside in that precinct and is not registered to
vote in that pre cinct?

3 .  Shou ld  the  Mob i l e  Coun ty  E lec t i on  Can-
vassing Board count the vote of  an elector that is cast
by provis ional  bal lot  al  the precinct where the ele.ctor
is registered to vote when the elector 's abi l i ty to vote
has been chal lenged by the inspector of  the vot ing pre-
c inc t  because  the  e lec to r  does  no t  l i ve  w i th in  the
p rec inc t?

FACTS AND ANALYSIS

Dur ing  the  2003  Regu la r  Sess ion ,  t he  A labama Leg is la tu re  passed  Ac t
2003-313 ,  imp lemen t ing  the  requ i remen ts  o f  t he  fede ra l  He lp  Amer i ca  Vo te  Ac t
o f  2002  ( "HAVA" ) ,  Pub .  L .  107 -252 .  ,See  42  U .S .C .A .  $  i 5403  (Wes t  2004) .
One  o f  t he  new p rocesses  adop ted  i n  Ac t  2003-313  was  p rov i s iona l  vo t i ng .  A
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voter is required to cast a provisional ballot at a polling precinct under the 
specific circumstances set forth in section 17-10A-2 of the Code of Alabama. 
This section states as follows: 

(a) A voter shall be required to cast a provisional 
ballot when: 

(1) The name of the individual does not appear 
on the official list of eligible voters for the precinct in 
which the individual seeks to vote, and the individual's 
registration cannot be verified while at the polling 
place by the registrar, deputy registrar, or a member of 
the canvassing board. 

(2) An inspector has knowledge that the indi-
vidual is not entitled to vote at that precinct and chal-
lenges the individual. 

(3) The individual is required to comply with 
the voter identification provisions of Section 17-10A-1 
but is unable to do so. 

(4) A federal or state court order extends the 
time for closing the polls beyond that established by 
state law and the individual votes during the extended 
period of time. Notwithstanding any other provision of 
state law, where provisional ballots are cast pursuant to 
a federal or state court order extending the time for 
closing the polls beyond that established by state law, 
the provisional ballots shall be segregated from other 
provisional ballots into a separate sealed container for 
such purpose and shall be counted, tabulated, and can-
vassed only pursuant to the order of a court having 
proper jurisdiction. 

ALA. CODE § 17-10A-2(a) (Supp. 2004). 

When a voter casts a provisional ballot at the polling place, the voter must 
execute a written affirmation and complete a voter reidentification form. ALA. 
CODE § 17-10A-2(b) (Supp. 2004). When a voter casts a provisional ballot on 
the basis of an inspector's knowledge that the voter is not entitled to vote at a 
particular precinct, the inspector must sign a statement setting forth the facts 
that support that belief. Id. At the close of the polls, the provisional ballot is 
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voter is required to cast a provis ional  bal lot  at  a pol l ing preoinct undef the

speci f ic c i rcumstances set forth in sect ion 17- l0A-2 of  the code of Alabama.

Th is  sec t i on  s ta tes  as  fo l l ows :

(a )  A  vo te r  sha l l  be  requ i red  to  cas t  a  p rov i s iona l
ba l l o t  when :

( l )  The  name o f  t he  i nd i v idua l  does  no t  appear
on  the  o f f i c i a l  l i s t  o f  e l i g ib le  vo te rs  fo r  t he  p rec inc t  i n
wh ich  the  i nd i v idua l  se€ks  to  vo te ,  and  the  i nd i v idua l ' s
registrat ion cannot be ver i f ied whi le at  the pol l ing
place by the registrar,  deputy registrar,  or a member of
the canvassing b o ard.

(2) An inspector has knowledge that the indi-
v idual  is not ent i t led to vote at  that precinct and chal '
l enges  the  i nd i v idua l .

(3) The indiv idual  is required to comply with
the  vo te r  i den t i f i ca t i on  p rov i s ions  o f  Seo t i on  l 7 - l 0A- i
bu t  i s  unab le  to  do  so .

(4) A federal  or state court  order extends the
t ime  fo r  c los ing  the  po l l s  beyond  tha t  es tab l i shed  by
state law and the indiv idual  votes dur ing the extended
per iod  o f  t ime .  No tw i ths tand ing  any  o the r  p rov i s ion  o f
state law, u 'here provis ional  bal lots are cast pursuant to
a federal  or state court  order extending the t ime for
c los ing  the  po l l s  beyond  tha t  es tab l i shed  by  s ta te  l aw ,
the  p rov i s iona l  ba l l o t s  sha l l  be  seg rega ted  f rom o the r
provis ional  bal lots into a separate sealed container for
such purpose and shal l  be counted, tabulat€d, and can-
vassed only pursuant to the order of  a court  having
p roper  j  u r i  sd  i c t i on .

ALA.  CoDE $  l 7 - l 0A-2 (a )  (Supp .  2004) .

When  a  vo te r  cas ts  a  p rov i s iona l  ba l l o t  a t  t he  po l l i ng  p lace ,  t he  vo te r  mus t
execute a wri t ten af f i rmat ion and complete a voter reident i  f ic  at ion form. AL.a..
CoDE $  17 - l0A-2 (b )  (Supp .  2004) .  When  a  vo te r  cas ts  a  p rov i s iona l  ba l l o t  on
the  bas i s  o f  an  i nspec to r ' s  know ledge  tha t  t he  vo te r  i s  no t  en t i t l ed  to  vo te  a t  a
par l icular precinct,  the inspector must s ign a statement sett ing forth the facts
tha t  suppor t  t ha t  be l i e f .  I d .  A t  t he  c lose  o f  t he  po l l s ,  t he  p rov i s iona l  ba l l o t  i s
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sealed in a box containing only provisional ballots and is returned unopened to 
the sheriff who keeps the ballots until the provisional ballots are to be counted. 
ALA. CODE § 17-10A-2(d) (Supp. 2004). Each written affirmation of the pro-
visional voter, along with the inspector-challenge statement and the voter 
reidentification form, are placed in a sealed envelope after the polls are closed 
and is sent to the board of registrars by no later than noon the day following the 
date of the election. Id. 

It is the duty of the board of registrars to determine whether the pro-
visional ballots are entitled to be counted and the reason for or against counting 
the ballot. Section 17-10A-2(e) of the Code of Alabama provides as follows: 

(e) Upon receipt of materials returned from the 
polling places, the board of registrars shall forthwith 
update the state voter registration list utilizing the 
voter reidentification forms of provisional voters and 
shall verify by a certification attached to each pro-
visional voter affirmation whether the provisional vote 
is entitled to be counted and the reason for or against 
counting the provisional ballot. When verifying a pro-
visional ballorbased upon the challenge of an inspec-
tor, the board of registrars shalt promptly contact the 
voter by first class mail and provide an explanation of 
how the provisional voter may respond to the chal-
lenge. After determining that the provisional voter has 
had notice and an opportunity to be heard, the board of 
registrars shall verify by a certification attached to the 
challenge statement whether the provisional ballot is 
due to be counted and, if not, why it should not be 
counted. The board of registrars shall deliver the pro-
visional voter affirmations and inspector challenge 
statements, with the certified findings of the board of 
registrars attached, to the judge of probate no later than 
noon seven days after the election until which time 
such findings shall remain confidential. Upon delivery 
of such materials, the board of registrars shall enter 
into the state voter registration list a voter history pro-
viding identification of voters who cast provisional 
ballots, whether their ballot was counted, and the rea-
son the ballot either was or was not counted. 

ALA. CODE § 17-10A-2(e) (Supp. 2004) (emphasis added). 
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sealed in a box containing only provis ional  bal lots and is returned unopened to
the sher i f f  who keeps the bal lots unt i l  the provis ional  bal lots are to be counted.
ALA .coDE$17 -10A .2 (d ) (Supp '200a ) .Eachw l i t t ena f f i rma t i ono f t hep ro -
vis ional  voter,  a long with the insp ec tor-chal l  enge statement and the voter
reident i f icat ion form, are placed in a sealed envelope after the pol ls are closed
and is sent to the board of  registrars by no later than noon the day fol lowing the
date of  the elect ion. /d.

I t  is the duty of  the board of  registrars to determine whether the pro-
vis ional  bal lots are ent i t led to be counted and the reason for or against count ing
the  ba l l o t .  Sec t i on  17 - l0A-2 (e )  o f  t he  code  o f  A labama p rov ides  as  fo l l ows :

(e) Upon receipt  of  mater ials returned from the
pol l ing places, lhe board of  registrars shal l  for thwith
update the state voter registrat ion l ist  ut i l iz ing the
voter rei  dent i  f i  cat  ion forms of provis ional  voters and
shal l  ver i fy by a cert i f icat ion at tached to each pro-
vis ional  voter 'af f i rmat i  orr  rphelher the ptot is ionr l  vote
is ent i t led tu be counted and the reason for or against
count ing the grovis ional  bal lot .  When ver i fy ing a pro-
v i s iona l  ba l l o t ' based  upon  the  cha l l enge  o f  an  i nspec -
1or,  the board of  registrars shal l  promptly contact tbe
voter by f i rst  c lass mai l  and provido an explanat ion of
how the provis ional  voter may respond to the chal-
lenge. After determining that the provis ional  voter has
had not ice and an opportuni ty to be heard, the board of
registrars shal l  ver i fy by a cert i f icat ion at tached to the
chal lenge statement whether tbe provis ional  bal lot  is
due  to  be  coun ted  and ,  i f  no t ,  why  i t  shou ld  no t  be
counted. The bgard of  registrars shal l  del iver the pro-
vis ional  voter af f i rmat ions and inspector chal lenge
statements,  wi th the cert i f ied f indings of  the board of
registrars at tached, to the judge of probate no later than
noon seven days af ter the elect ion unt i l  which t ime
such f indings shal l  remain conf ident ial .  Upon del ivery
of such mater ials,  the board of  registrars shal l  enter
i n to  the  s la te  vo te r  reg i s t ra t i on  l i s t  a  vo te r  h i s to ry  p ro -
v id ing  i den t i f i ca t i on  o f  vo te rs  who  cas t  p rov i s iona l
ba l l o t s ,  whe the r  t he i r  ba l l o t  was  coun ted ,  and  the  rea -
son  the  ba l l o t  e i t he r  was  o r  was  no t  coun t€d .

ALA.  CoDE $  17 -10A-2 (e )  (Supp .2004)  (emphas is  added) .
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The appointing board shall meet at noon seven days after the date of the 
election for the purpose of tabulating provisional ballots. Section 17-10A-2(f) 
of the Code of Alabama specifically states as follows: 

(f) Commencing at noon seven days after the 
election, the appointing board for poll workers, in the 
presence of watchers designated by any interested can-
didates, shall tabulate provisional ballots which have 
been certified by the board of registrars as cast by 
registered and qualified voters of the precincts in 
which such ballots were cast. For the purpose of mak-
ing election returns of provisional ballots, provisional 
balloting results shall be returned and canvassed as a 
separate precinct while disclosing all votes for can-
didates and ballot measures cast in such ballots. The 
appointing board shall certify on a form to be pre-
scribed by the, Secretary of State the results of the pro-
visional votes cast and shall post one copy in a public 
location within the courthouse and shall seal one copy 
with the provisional ballots, provisional voter affirma-
tions, inspector or clerk challenge statements, and 
certifications of the board of registrars into a sealed 
container or, in the case of primary elections, con-
tainers designated for each political party for such pur-
pose. Such containers shall be delivered and remain 
secured with the other records of the election in accor-
dance with state law. 

ALA. CODE § 17-10A-2(f) (Supp. 2004) (emphasis added). 

Your request asks whether the canvassing board should count certain pro-
visional ballots. Section 17-10A-2(f) of the Code specifically provides that "the 
appointing board for poll workers" shall tabulate provisional ballots. The 
appointing board is made up of the probate judge, the sheriff, and the circuit 
clerk, unless one of these persons is ineligible because he or she is a candidate 
for election to office at that election. ALA. CODE §§ 17-6-1 & 17-6-3 (1995). If 
one of these persons is ineligible, a replacement is appointed and serves as a 
member of the appointing board. See ALA. CODE § 17-6-4 (1995). 

The canvassing board consists of the probate judge, the sheriff, and the 
circuit clerk, which are usually the same officials that serve as the appointing 
board. See ALA. CODE § 17-14-1 (Supp. 2004). As stated above, however, the 
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Theappo in t i ngboa rdsha l lmee ta tnoonsevendaysa f t e r t heda teo f t he
e lec r i on  fo r - the  pu r lose  o f  t abu la t i ng  p rov i s iona l  ba l l o t s .  Sec t i on  l 7 ' 10A-2 (0
of the Code of Alabama speci f ical ly states as fol lows:

( f)  Commencing at noon seven days af ter the
election, the appointing boud for poll workers' i'n the
presence of v i  atchers designated by any interested can-
didates, shal l  tabulate ptovis ional  bal lots which have
been certified by the boaril of registrars as cast b!
registered and quotified voters of the precincts in
wl i ich such bal lots weTe cdst.  For the purpose of mak-
ing elect ion returns of  prov. is ional  bal lots '  provis ional
bal lot ing resul ts shal l  be returned and canvassed as a
separate precihct whi le disclosing al l  votes for can-
didates and bal lot  measures cast in such bal lots.  The
appoint ing board shal l  cert i fy on a form to be pre-
scr ibed by the.secr€tary of  State the resul ts of  the pro-
v i s iona l  vo tes  ca i t ' i nd  sha l l  pos t  one  copy  i n  a  pub l i c
locat ion within the courthouse and shal l  seal  one copy
with the provis ional  bal lots,  provis ional  voter af f i rma-
t ions, inspector or c lerk chal lenge statements,  and
cert i f icat ions of  the board of  registrars into a sealed
container or,  in the case of pr imary elect ions, con-
tainers designaled for each pol i t ical  party for such pur-
pose .  Such  con ta ine rs  sha l l  be  de l i ve red  and  rema in
secured with the other records of  the elect ion in accor-
danc e with state law.

ALA.  CoDE $  l 7 - l 0A-2 (O (Supp .2004)  (emphas is  added) .

Your request asks whether the oanvassing board should count certain pro-
v i s iona l  ba l l o t s .  Sec t i on  l 7 -10A-2 ( f )  o f  t he  Code  spec i f i ca l l y  p rov ides  tha t  " t he
appoint ing board for pol l  workers" shal l  tabulate provis ional  bal lots.  The
appoint ing board is made up of the probate judge, the sher i f f ,  and the circui t
c l e rk ,  un less  one  o f  t hese  pe rsons  i s  i ne l i g ib le  because  he  o r  she  i s  a  cand ida te
fo r  e lec t i on  to  o f f i ce  a t  t ha t  e lec t i on .  ALA.  CoDE $$  l 7 -6 - l  &  l 7 ' 6 -3  (1995) .  I f
one  o f  t hese  pe rsons  i s  i ne l i g ib le ,  a  rep lacemen t  i s  appo in ted  and  se rves  as  a
member  o f  t he  appo in t i ng  boa rd .  See  ALa .  CoDE $  l 7 -6 -4  (1995) .

The canvassing board consists of  the probate judge, the sher i f f ,  and the
c i r cu i t  c l e rk ,  wh ich  a re  usua l l y  t he  same o f f i c i a l s  t ha t  se rve  as  the  appo in t i ng
board .  Sae  ALA.  CoDE $  l 7 -14 -1  (Supp .  2004) .  As  s ta ted  above ,  however ,  t he
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members of these two boards are not always the same persons. As set forth in 
section 17-10A-2(e) above, it is the duty of the board of registrars to determine 
whether a provisional ballot is entitled to be counted. The appointing board 
then meets to tabulate the provisional ballots that have been certified by the 
board of registrars. Accordingly, it is the appointing board, not the canvassing 
board, charged with tabulating the provisional ballots. 

Sections of the Code in addition to the provisional ballot sections are 
applicable to your questions concerning whether a provisional voter is entitled 
to vote in a particular precinct. In 1875, Alabama adopted a statute providing as 
follows: 

At all elections by the people of this State the elector 
must vote by ballot and in the county and precinct or 
ward where his residence is situated, and nowhere else, 
and if any elector attempts to vote in any other precinct 
or ward than that wherein he resides, his vote must be 
rej ected. 

1874-5 Ala. Acts No. 18, 76, 82, § 29. This provision has been codified, 
amended, and recodified in every Code of Alabama since 1876, with the current 
version in section 17-7-13 of the Code of Alabama Section 17-7-13 currently 
provides as follows: 

At all elections held within this state, the elector 
shall vote in the county and precinct of his or her resi-
dence and nowhere else and shall have registered as 
provided in this title. If any elector attempts to vote in 
any precinct other than that of his or her residence, his 
or her vote shall be rejected, except when casting a 
provisional ballot, as provided by law. 

ALA. CODE § 17-7-13 (Supp. 2004). 

After Congress enacted HAVA, the Legislature amended section 17-7-13 
to provide for provisional ballots. See 2003 Ala. Acts No. 2003-313, 733, 749. 
The amendment did not, however, alter state law providing that la] vote cast at 
a place other the voting place at which the voter is entitled to vote shall be ille-
gal" and should not be counted. ALA. CODE § 17-5A-6 (Supp. 2004). The 
amendment to section 17-7-13 recognizes the ability of a voter to cast a pro-
visional ballot and requires that the provisional ballot be accepted by the poll-
ing officials. During the week following the election, a determination is made 
by the board of registrars as to whether the provisional ballot is due to be 
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members of  these two boards are not always the same Pefsons As set fo l th in
sec t i on  l 7 -10A-2 (e )  above ,  i t  i s  t he  du ty  o f  t he  boa rd  o f reg i s t ra rs  to  de te rm ine
whether a provis ional  bal lot  is ent i t led to be counted. The appoint ing board
then meets to tabulate the provis ional  bal lots that have been oert i f ied by the
board of  registrars.  Accordingly,  i t  i$ the appoint ing board, not the oanvassing
board, charged with tabulat ing the provis ional  bal lots

sect ions of  the code in addit ion to the provis ional  bal lot  sect ions are
appl icable to your quest ions concerning whether a provis ional  voter is ent i t led
to vote in a part icul i r  precincr.  In 1875, Alabama adopted a statute providing as
fo  l l  ows :

A t  a l l  e lec t i ons  by  the  peop le  o f  t h i s  S ta te  the  e lec to r
must vote by bal tot  and in the county and precinct or
ward where his residence is s i tuated, and nowhere else,
and i f  any elector at tempts to vote in any other precinct
or ward than that wherein he resides, his vote must be
rej  ected.

1874 -5  A la .  Ac t s  No .  18 ,76 ,82 ,029 .  Th i s  p rov i s i on  has  been  cod i f i ed ,
amended, and recodif ied in every code of Alabama since 1876, with the current
ve rs ion  i n  sec t i on  17 -7 -13  o f  t he  code  o f  A labama sec t i on  17 -7 -13  cu r ren t l y
p rov ides  as  fo l l ows :

A t  a l l  e lec t i ons  he ld  w i th in  th i s  s ta te ,  t he  e lec to r
sha l l  vo te  i n  t he  coun ty  and  p rec inc t  o f  h i s  o r  he r  res i -
dence and nowhere else and shal l  have registered as
provided in this t i t le.  I f  any elector at tempts to vote 1n
any precinct other than that of  his or her residence, his
or her vote shal l  be rejected, except when cast ing a
p rov i s iona l  ba l l o t ,  as  p rov ided  by  l aw .

ALA .  CoDE S  l 7 -7 -13  (Supp .2004 )

A f te r  Congress  enac ted  HAVA,  the  Leg is la tu re  amendsd  sec t i on  17 -? -13
to  p rov ide  fo r  p rov i s iona l  ba l l o t s .  See  2003  A la .  Ac ts  No .  2003-313 '  733 '  749 '
The amendment did not,  however,  al ter state law providing that " Ia]  vote sast at
a  p lace  o the r  t he  vo t i ng  p lace  a t  wh ich  the  vo te r  i s  en t i t l ed  to  vo te  sha l l  be  i l l e -
ga l "  and  shou ld  no t  be  coun ted .  ALA.  CoDE $  l 7 -5A-6  (Supp .  2004) .  The
amendmen t  to  sec t i on  17 -7 -13  recogn izes  the  ab i l i t y  o f  a  vo te r  t o  cas t  a  p ro -
v i s iona l  ba l l o t  and  requ i res  tha t  t he  p rov i s iona l  ba l l o t  be  accep ted  by  the  po l l -
i ng  o f f i c i a l s .  Du r ing  rhe  week  fo l l ow ing  the  e lec t i on ,  a  de te rm ina t i on  i s  t nade
by  the  boa rd  o f  reg i s t ra rs  as  to  whe the r  t he  p rov i s iona l  ba l l o t  i s  due  to  be
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counted. This determination must be made in accordance with Alabama election 
laws. 

Alabama law does not authorize the counting of provisional ballots cast at 
the wrong precinct. Moreover, HAVA does not displace state laws requiring 
voters to vote in the precinct and voting place of their residence. Sandusky 
County Democratic Party v. Blackwell, 387 F. 3d 565, 578 (6th  Cir. 2004). The 
written affirmation that a voter must execute to cast a provisional ballot states 
that "I do solemnly swear (or affirm) that I am a registered voter in the precinct 
in which I am seeking to vote and that I am eligible to vote in this election." 
ALA. CODE § 17-10A-2(b)(2) (Supp. 2004) (emphasis added). The appointing 
board is only allowed to count "provisional ballots which have been certified by 
the board of registrars as cast by registered and qualified voters of the precincts 
in which such ballots were cast." ALA. CODE § 17-10A-2(f) (emphasis added). 

The regulations promulgated by the Office of the Secretary of State of 
Alabama likewise recognize that. HAVA does not displace the requirement under 
Alabama law that voters must vote in their assigned precinct. Those regulations 
provide that "[t]he provisional ballot officer shall . . . use reasonable efforts to 
contact the county board of registrars and/or members of the appointing board to 
determine whether or not the individual is eligible to vote in that precinct." 
ALA. ADMIN. CODE r. 820-2-6-.04 (eff. July 1, 2004) (emphasis added). 

Your first question involves a situation where a voter casts a provisional 
ballot at the precinct in which the voter's residence is located and the voter is 
not listed as a registered voter in that precinct, but the voter is registered to 
vote in another precinct located within the county. (Essentially, the voter failed 
to update his or her voter registration information before the election.) In this 
situation, the voter would complete a voter reidentificaton form along with the 
provisional ballot. If the reidentification form shows that the voter's residence 
is located in the precinct where the vote is offered, the board would use that 
voter's reidentification form to update that voter's registration. The board 
would review the poll lists from the precinct where the voter's name appears on 
the list and, if the voter did not cast a ballot at that precinct, the board should 
certify that the provisional ballot be counted. 

The answer to Question One would be different if the voter were regis-
tered in a county other than the one where the provisional ballot is offered. 
Section 17-4-125 of the Code of Alabama requires a voter who is registered in 
one county and who moves to another county to register to vote in the new 
county. ALA. CODE § 17-4-125 (1995). Accordingly, if a voter casts a pro-
visional ballot in the new county in which the voter resides, where the voter has 
not registered to vote, the board cannot certify the counting of that ballot 
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counted. This determinat ion must be made in accordance with Alabama elect ion

laws .

A labama law  does  no t  au tho r i ze  the  coun t i ng  o fp rov i s iona l  ba l l o t s  cas t  a t

the wrong precinct.  Moreover,  HAVA does not displace state laws requir ing
voters to vote in the precinct and vot ing place of their  residence. Sartduskt '

Coun t l ,  Democra t i c  Pa r t y  t , .  B lackwe l l , 3S?  F '  3d  565 ,5?8  (6 'h  c i r '  2004 )  The
wri t ten af f i rmat ion that a voter must execute to cast a prOvisional  bal lot  states

that, , I  do solemnly swear (or af f i rm) that I  am a registered voter in the p|ecinct

in which I  an seeking to vote and that I  am el ig ible to vote in this elect ion "

ALA.  CoDE $  17 - l0A-2 (b ) (2 )  (Supp .  2004)  (emphas is  added) .  The  appo in t i ng
board  i s  on l y  a l l owed  to  coun t ' . p rov i s iona l  ba l l o t s  wh ich  have  been  ce r t i f i ed  by

the board of  registrars as cast by registered and qual i f ied voterc of  the precincts

in wlt ich such bal lots were cast" '  ALA' CoDE S 17- l0A-2(O (emphasis added).

The regulat ions promulgated by the Off ice of  the Secretary of  State of
A iabama l i kew ise  recogn ize  tha t  HAVA does  no t  d i sp lace  the  requ i remen t  under
Alabama larv that voters must vote in their  assigned precinct.  Those regulat ions
provide that " I t ]he provis ional  bal lot  of f icer shal l  ,  .  use reasonable ef forts to
contact the county board of  registrars and/or members of  the appoint ing board to
de te rm ine  whe the r  o r  no t  t he  i nd i v idua l  i s  e l i g ib le  to  vo te  i n  t ha t  p rec inc t " '

ALA ,  ADMIN.  CoDE r .  820 -2 -6 - .04  (e f f .  Ju l y  1 ,  2004)  (emphas is  added)

Your f i rst  quest ion involves a si tuat ion where a voter casts a provis ional
ba l l o t  a t  t he  p rec inc t  i n  wh ich  the  vo te r ' s  res idence  i s  l oca ted  and  the  vo te r  i s
not l is ted as a registered voter in that precinct,  but the voter is registered to
r.ote in another precinct located within the county '  (Essent ial ly,  the voter fai led
to update his or her voter regjstrat ion informat ion before the elect ion.)  In this
si tuat ion, the voter would complete a voter reident i f icaton form along with the
p rov i s iona l  ba l l o t .  I f  t he  re iden t i f i ca t i on  fo rm shows  tha t  t he  vo te r ' s  res idence
is located in the precinct where the vote is of fered, the board would use that
vo te r ' s  re iden t i f i ca t i on  fo rm to  upda te  tha t  vo te r ' s  reg i s t ra t i on .  The  boa rd
would review the pol l  I is ts f rom the precinct where the voter 's name appears on
the  l i s t  and ,  i f  t he  vo te r  d id  no t  cas t  a  ba l l o t  a t  t ha t  p rec inc t ,  t he  boa rd  shou ld
cert i fy that the provis ional  bal lot  be counted.

The  answer  to  Ques t i on  One  wou ld  be  d i f f e ren t  i f  t he  vo te r  were  reg i s -
tered in a county other than the one where the provis ional  bal lot  is of fered.
Sec t i on  17 -4 -125  o f  t he  Code  o f  A labama requ i res  a  vo te r  who  i s  reg i s te red  i n
one  coun ty  and  u 'ho  moves  to  ano the r  coun ty  to  reg i s te r  t o  vo te  i n  t he  new
coun ty .  ALA.  CoDE $  17 -4 -125  (1995) .  Acco rd ing l y ,  i f  a  vo te r  cas ts  a  p ro -
v i s i0na l  ba l l o t  i n  t he  new coun ty  i n  wh ich  the  vo te r  res ides ,  where  the  vo le r  has
no t  reg i s te red  to  vo te ,  t he  boa rd  canno t  ce r t i f y  t he  coun t i ng  o f  t ha t  ba l l o t
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because the voter was not registered in the new county. A voter must reside in 
the precinct in the county where he or she seeks to vote and must be registered 
to vote in that county. 

Your second question involves a voter who does not reside in the precinct 
and is not registered in the precinct in which the provisional ballot is cast. The 
board of registrars should not certify that a provisional ballot be counted if the 
voter does not reside in the precinct and the voter is not registered to vote in the 
precinct where he or she is attempting to cast a ballot. ALA. CODE § 17-7-13 
(Supp. 2004). 

The third question concerns a voter who cast a provisional ballot at the 
precinct where the voter is on the registration list, but the inspector challenges 
that vote on the basis that the voter does not reside in the precinct. The board 
must review the statements provided by the inspector that support the inspec-
tor's belief that the voter is not entitled to vote in that precinct. The board must 
also contact the voter and allow the voter an opportunity to respond to whether 
the voter resides in that precinct and whether his or her vote should be counted. 
ALA. CODE § 17-10A-2(e) (Supp. 2004). 

The Alabama Supreme Court has provided guidance in determining a 
voter's residency. The term "residency," when used in connection with political 
rights, is synonymous with "domicile." Harris v. McKenzie, 703 So. 2d 309 
(Ala. 1997); Mitchell v. Kinney, 242 Ala. 196, 5 So. 2d 788 (1942). To estab-
lish a domicile, an individual must establish residence with the intention to 
remain permanently or for an unlimited time. Osborn v. O'Barr, 401 So. 2d 773 
(Ala. 1981). With respect to the residency of a voter, the Alabama Supreme 
Court has stated the following: 

A voter having acquired a legal residence, been 
duly registered as a voter of the county and precinct or 
ward ... may retain such residence until he has aban-
doned and removed therefrom with the intent to become 
a resident elsewhere. Temporary absence from one's 
residence for the purposes of his employment and the 
like, without the intent to abandon the home town and 
acquire a domicile elsewhere permanently, or for an 
indefinite time, does not forfeit his right to vote. 

Jacobs v. Rvals, 401 So. 2d 776, 778 (Ala. 1981) (quoting Wilkerson v. Lee, 236 
Ala. 104. 181 So. 296 (1938)). Accordingly, if the board determines from all 
the information provided that the voter is not a resident of the precinct where he 
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because the voter was not registered in the
the precinct in the county where he or she
to vote in that county.

new coun ty .  A  vo te r  mus t  res rde  l n
seeks to vote and must be registered

Your  second  ques t i on  i nvo l ves  a  vo te r  who  does  no t  res ide  i n  t he  p rec inc t
and is not registered in the precinct in which the provis ional  bal lot  is cast.  The
board of  ,"gi i t rurc should not cert i fy that a provis ional  bal lot  be counted i f  the
vo te r  does  i o t  res ide  i n  t he  p rec inc t  and  the  vo te r  i s  no t  reg i s te red  to  vo te  i n  t he
p rec inc t  where  he  o r  she  i Ja t tempt ing  to  cas t  a  ba l l o t .  A l r .  CoDE $  l 7 ' 7 -13
(Supp .2004 ) .

The third quest ion coicerns a voter who cast a pfovis ional  bal lot  at  the
precinct where the voter is on the registrat ion l ist ,  but the inspector chal lenges
that vote on the basis that the voter does not reside in the precinct.  The board
must review the statements provided by the inspector that support  the inspec-
tor 's bel ief  that the voter is not ent i t led to vote in that precinct.  The board must
also contact the voter and al low the voter an opportuni ty to respond to whether
the voter resides in that precinct and whether his or her vote should be counted.
ALA.  CoDE $  l 7 - l 0A-2 (e )  (Supp .  2004) .

The Alabama Supreme Court  has provided guidance in determining a
voter 's residency. The term "residency,"  when used in connect ion lv i th pol i t ical
r ights,  is synonymous with "domici le."  Harr is v.  McKenzie,  703 So. 2d 309
(A la .  1997) ;  M i t che l l  v .  K inne t , , 242  A la .  196 ,  5  So .  Zd '188  (1942) .  To  es tab -
l i sh  a  domic i l e ,  an  i nd i v idua l  mus t  es tab l i sh  res idence  w i th  the  i n ten t i on  to
rema in  pe rmanen t l y  o r  f o r  an  un l im i ted  t ime '  Osborn  v -  O 'Ba r r ,  4O l  So  2d  773
(A la .  1981) .  W i th  respec t  t o  t he  res idency  o f  a  vo te r ,  t he  A labama Supreme
Cour t  has  s la ted  the  fo l l o rv ing :

A voter having acquired a legal  residence, been
du ly  reg i s te red  as  a  vo te r  o f  t he  coun ty  and  p rec inc t  o r
ward .  .  may retain such residence unt i l  he has aban-
doned and removed therefrom with the intent to become
a resident elsewhere. Temporary absence from one's
residence for the purposes of his employment and the
l ike, wi thout the intent to abandon the home town and
acquire a domici le elsewhere permanent ly,  or for an
indef ini te t ime, does not forfei t  h is r ight to vote.

Jacobs  v .  rR - r ' a i s ,  401  So .2d  7 '16 ,778  (A Ia .  1981)  (quo t i ng  Wi l ke rson  v .  Lee ,236
A la .  104 .  l 8 l  So .296  (1938) ) .  Acco rd ing l y ,  i f  t he  boa rd  de te rm ines  f rom a l l
the informat ion provided that the voter is not a rssident of  the precinct where he
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or she casts a ballot, the board should not authorize the appointing board to 
count that provisional ballot. 

CONCLUSION 

The board of registrars has the duty to determine whether provisional bal-
lots are entitled to be counted, and the appointing board has the duty to tabulate 
the provisional ballots that have been certified by the board. 

If a voter casts a provisional ballot at a precinct in which the voter's resi-
dence is located and the voter is not registered to vote in that precinct, but the 
voter is registered to vote in another precinct located within the county when 
the ballot is to be cast, the board of registrars would use that voter's reidentifi-
cation form, completed at the polling place, to update that voter's registration 
and should then certify that the provisional ballot be counted. 

The board of registrars should not certify that a provisional ballot be 
counted if the voter does not reside in the precinct and is not registered to vote 
in the precinct where he or she is attempting to vote. 

If the board determines that a voter is not a resident of the precinct in 
which the provisional ballot was cast, the board should not certify the counting 
of that provisional ballot. 

I hope this opinion answers your questions. If this Office can be of fur-
ther assistance, please contact Brenda F. Smith of my staff. 

Sincerely, 

TROY KING 
Attorney General 
By: 

BRENDA F. SMITH 
Chief, Opinions Division 

TK/BFS 
174011v3/72424 
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or she casts a bal lot ,  the board should not author ize the appoint ing board to
coun t  t ha t  p rov i s iona l  ba l l o t

CONCLUSION

The board of  registrars has the duty to deteimine whether provis ional  bal-
lots afe ent i t led to be counted, and the appoint iog board has the duty to tabulate
the  p rov i s iona l  ba l l o t s  t ha t  have  been  ce r t i f i ed  by  the  boa rd '

I f  a  vo te r  cas ts  a  p rov i s iona l  ba l l o t  a t  a  p rec inc t  i n  wh ich  the  vo te r ' s  res i -
dence is located and the voter is not registered to vote in that precinct,  but the
voter is registered to vote in another precinct located within the county when
the bal lot  1",  to b.  cast,  the board of  registrars would use that voter 's reident i f i -
cat ion form, completed at the pol l ing place, to update that voter 's registrat ion
and should then cert i fy that the provis ional  bal lot  be counted'

The board of  registrars should not cert i fy that a provis ional  bal lot  be
counted i f  the voter does not reside in the precinct and is not registered to vote
in rhe precinct where he or she is at tempting to vote

I f  the board determines that a voter is not a resident of  the precinct in
which the provis ional  bal lot  was cast,  the board should not cert i fy the count ing
o f  t ha t  p rov i s iona l  b  a l  l o t .

l hope th i sop in i onansu ,e r syou rques t i ons . I f t h i so f f i cecanbeo f f u r .
t he r  ass i s tance .  p lease  con tac t  B renda  F .  Smi th  o f  my  s ta f f

S incerely,

TROY KING
Attorney General

" 
b-r.rou / J--H
BRENDA F. SMITH
Chief, Opinions Division
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